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No good lawyer reads more law in 
the month of August than is absolute- 
ly necessary, and if this number of the 
JournaL did not appear, we doubt if it 
would be missed until our subscribers 
came to make up the volume for the 
binder. We trust, however, they will 
at least pick it up to see if there is any- 
thing to be read at some other time, 
and that they may then find some 
notes of cases which may give them, in 
a few moments, some useful informa- 
tion which they would not have taken 
the trouble to search out for them- 
selves. Legal news and notes of 
cases are all that can be expected of an 
editor in hot weather. Learned dis- 
cussions would be a burden to the 
writer and a bore to the reader, if they 
found any reader. There is, however, a 
discussion in this number of a very im- 
portant measure of legal reform to 
which we beg leave to call especial at- 
tention. Werefer to the suggestion 
of Mr. C. C. Bonney in his address be- 
fore the Illinois State Bar Association 
in regard to the adoption of the sys- 
tem of equity pleading in the courts of 
law, instead of any new system under 
the name of a code. The suggestion 
is well worth considering, and Mr. 
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Bonney supports it quite forcibly. If 
any one has any other suggestions to 
make, or a criticism upon this one, 
we would be glad to hear from him, 
and will give him space in our columns. 





Tue Supreme Court made a new rule 
at the last term in regard to costs on 
setting aside assessments ; namely, 
that they would allow no costs on set- 
ting aside an assessment made under 
unconstitutional law. The practice 
was different in the February term. 
Then they: set aside such assessments 
with costs; but at the June term 
when a motion was made to set aside 
such an assessment they granted the 
motion, but without costs; and when 
it was urged that if the assessment 
was unconstitutional the prosecutors 
had a right to the costs of having it set 
aside, the court said the assessment 
had been made in good faith before the 
law had been declared invalid, and they 
were unwilling to impose any costs up- 
on the city. To this it was answered 
that the prosecutor was equally inno- 
cent and had nothing to do with the 
making of the assessment, and ought 
not to be required to pay the costs of 
compelling the city to remove it, when 











226 


the city might have set it aside of its 
own motion without costs, and it was 
also urged that costs had been allowed 
cn a similar application at the last 
term. To this the court said that they 
had made a rule at this term to allow 
ro costs in setting aside old assess- 
ments of this kind. Application was 
made in several similar cases with the 
same result. In some of the cases the 
prosecutors had incurred much ex- 
pense in obtaining and printing the 
return to the writ. It is important 
that a new rule of this kind should be 
publicly announced before it is put in 
practice. We mention the case now so 
that it will be generally understood in 
the future. 





Tue case of Zhe Board of Chosen 
Freeholders of the County of Bergen 
v. the Merchants’ Exchange Na- 
tional Bank of New York in the U. 
S. Cireuit Court for the Southern 
District of New York, has recently 
heen decided in favor of the complain- 
ants. Suit was brought to compel the 
bank to surrender one hundred and 
two bonds of $500 each held by it, 
purporting to be negotiable bonds of 
the county, but claimed by the Free- 
holders to bave been fraudulently 
issued by B. C. Bogert, formerly Col- 
lector of the county. The bonds were 
part of a number issued under an act 
of the Legislature of New Jersey of 
April 5, 1876, in renewal of a loan 
upon bonds previously issued and fall- 
ing due July 1, 1876. The act pro- 
v.ded that the new bonds should be 
executed by attaching the seal of the 
county aud be signed by the Director 
and Clerk of the Board of Freeholders 
and countersigned by the Collector. 
The new bonds were in many instances 
exchanged for old ones, and the Col- 
lector generally negotiated their sale 
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or exchange and attended to all details ; 
many of the bonds being signed by 
the Director and Clerk and left with 
the Collector to be filled out and 
countersigned and sealed. Finally at 
the suggestion of Bogert the Director 
and Clerk affixed their signatures to 
all of the bonds remaining undisposed 
of; it being understood that no more 
should be issued by Bogert than were 
required to retire the old ones, and 
that he should destroy the rest. He 
had previously obtained from the bank 
a temporary loan for the complainants 
in his own name and pledged as se- 
curity $40,000 of temporary certificates 
of the county. He ceased to hold the 
office of Collector May 8, 1878, and 
died in January, 1880. After his death 
it was discovered that the defendant 
held the bonds in suit, and that they 
had been fraudulently issued by Bo- 
gert, he having countersigned and 
sealed one hundred and two more of 
the bonds, which the Director and 
Clerk had signed, than were required 
to retire the old issue of bonds. It 
was determined by the evidence, which 
upon this point was somewhat doubt- 
ful, that twenty-four of the bonds were 
issued to the defendant by Bogert 
while Collector, and that he issued the 
remaining seventy-eight after his office 
had expired. It was held as to these 
latter bonds that the complainant is 
not liable upon them for the reason 
that Bogert’s signature as Collector is 
a forgery, and the bonds must be sur- 
rendered to the complainants, The same 
conclusion is reached as to the twenty- 
four bonds issued by Bogert while he 
was collector, upon the “ constraining 
authority’ of Buchanan v. Litchfield, 
102 U. S. 278, on the ground that the 
bonds, as in that case, “did not con- 
tain any recitals to show that they 
were issued in conformity with the act 
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of the Legislature which empowered 
the municipality to create the obliga- 
tions.” 

The act restricted the power of the 
complainants to the issuing of new 
bonds for the specific purpose of re- 
newing loans for which its bonds were 
then outstanding. The purchaser had 
in fact no means of ascertaining whether 
the officers of the county were exceed- 
ing their authority or not, and was 
obliged to rely on their representations 
and good faith, There is no reason 
why a municipal corporation should 
not be as effectually estopped by the 
acts of its agents under such circum- 
stances as a private person. It has 


been held that when recitals are in- 
serted in such bonds as these declar- 
ing them to be issued in conformity 
with the statute authorizing them, a 
purchaser may rely on the truth of the 


recitals and the municipality is bound. 
If the bonds in this case contained such 
recitals the Court would justify the 
purchaser in relying upon them, and the 
defendant would be protected. In the 
case cited in the Supreme Court the 
same uncertainty existed on the part of 
the purchaser as to the restrictions im- 
posed by the law authorizing the issue 
of bonds as in this case, but as the 
bonds did not contain recitals assert- 
ing them to be issued conformably with 
law,it was held that a purchaser for value 
could not recover when it appeared 
that the restriction had not been 
strictly observed. So in this case, 
although the defendant was a holder 
of the bonds for value, it was decided 
that he must surrender them to the 
complainant. 

Tue case of Summerbell v. Sum- 
merbell, lately decided in the Court of 
Errors, presents some interesting ques- 
tions concerning the admissibility of 
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evidence, and is also remarkable in hav- 
ing received a tie vote in the Court of 
Errors, the décree of the court below 
being thus affirmed. 

In March, 1879, the Rev. Joseph J. 
Summerbell, pastor of the Christian 
Church at Milford, in Hunterdon Coun- 
ty, commenced a suit for divorce against 
his wife charging acts of infidelity. The 
case was referred to Barker Gummere, 
Esq., Advisory Master, and written con- 
fessions addressed by the wife to her 
husband were offered in evidence by 
the complainant in support of his 
charges. Their admission as evidence 
was opposed on the ground of incom- 
petency, the counsel for the wife in- 
sisting that these letters were confi- 
dential communications between hus- 
band and wife and were privileged. 
After mature deliberation the Advisory 
Master declared these writings admis- 
sible. Evidence was taken by the com- 
plainant on commissions in Toledo and 
Eaton, Ohio, and at Kokomo, Ind., and 
by the defendant at the last named 
place and at Spring, Pa., and also be 
fore the Master. A large number of 
letters of both parties to each othor 
were introduced. Mr. Gummere’s de- 
cision was in the wife’s favor, and the 
bill was dismissed on the ground that 
confessions alone were not sufficient 
evidence upon which to found a decree 
for divorce, and the other evidence was 
not a sufficient corroboration to prove 
the acts of adultery or any of them 
“beyond a reasonable doubt.” An ap- 
peal was taken and argument made be- 
fore the Court of Errors and Appeals 
at the March term. The court affirm- 
ed the decision by a tie vote with the 
singular coincidence that three justices 
and two judges voted for affirmance, 
and tbree justices and two judges voted 
for reversal, and there were three jus- 
tices and two judges who did not sit in 











228 


the case. Justice Van Syckel announc- 
ed that he had prepared an opinion 
but it would not be read, and with JJ. 


‘Seudder, Dixon, Green and Clement 


voted to affirm, while the five judges 
voting for reversal were Depue, Magie, 
Reed, Cole and Kirk. Thecourt being 
evenly divided this opinion will not be 
filed. Counsel for the complainant 
moved the court to retain the record 
that application might be made at the 
next term for a re-argument before 
a full court and the motion was grant- 
ed. Attorney General Stockton and 
Elwood C. Harris were counsel for the 
husband, and W. D. Holt and Mercer 
Beasley, Jr., for the wife. This case 
is an interesting one on account of the 
nice legal questions concerning the ad- 
missibility of and weight to be given to 
confessions in actions for divorce and 
also what corroboration is necessary 
and whether of the acts of adultery or 
only of the circumstances excluding 
collusion and fraud in the confessions, 
and it is to be hoped that the court will 
grant the application for a new argu- 
ment in order that its decision may be 
bad on these interesting questions. 





We publish in this number a deci- 
sion by Judge Fort in the First Dis- 
trict Court of Newark, in an action for 
damages for assault and battery. The 
action is a novel one in this state; at 
least no case appears reported in the 
books, and few are found in the text 
books or reports of the several states. 
The jurisdiction was conferred upon 
the District Courts by the act of the 
Legislature of March 27, 1882, enti- 
tled “ An act relative to the jurisdic- 
tion and practice of District Courts in 
this state.” [Chapt. 139, laws 1882. | 
The first section of that act provides 
that the jurisdiction of District Courts 
shall extend to “ every suit of a civil 
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nature at law in which the debt, bal- 
ance, damage or other matter in dis- 
pute does not exceed, exclusive of costs, 
the sum or value of three hundred dol- 
lars ; provided,” etc. It is contended 
that under this section every action at 
law except replevin, ejectment and ac- 
tions purely in rem, etc., may be main- 
tained. There can be no reason why 
this should be so, and the justice of 
such a remedy for those who may be 
maliciously beaten, as in the case re- 
ported in this number, is made evident. 
The plaintiff was evidently a poor man; 
and it is just that he should have an 
expeditious remedy for his actual dam- 
ages. The case contains a caveful re- 
view of the doctrine of damages in as- 
sault and battery cases, and a citation 
of the authorities. The question of 
exemplary damages is discussed in the 
opinion. Fay v. Packer, cited by 
Judge Fort, is a case of unusual inter- 
est on the subject, and takes broad 
ground against exemplary damages in 
all actions of tort, and holds that to 
allow exemplary damages in assault 
and battery cases is to punish the de- 
fendant twice for the same offense and 
in violation of the constitution. 





In the case of Green v. French in 
the U. S. Circuit Court for New Jer- 
sey, referred to in the last number of 
Tue Journat, an important question 
concerning the taxation of costs in the 
United States Courts has since been 
decided by Judge Nixon. It was stip- 
ulated that the testimony taken in this 
case should be used also in thirteen 
other cases of the same character 
brought by the complainant against 
different parties, all of which were de- 
cided in favor of the complainant with 
costs. The fee bill, Sec. 824 Rev. Stat. 
U. S., provides that the fees of solici- 
tors for each deposition taken and ad- 
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mitted in evidence in a cause shall be 
$2.50. Ninety-five depositions on the 
part of the complainant were taken in 
the title case, were admitted in evi- 
dence and placed on file, and under the 
stipulation mentioned were used in the 
thirteen other cases also. The solici- 
tor of the complainant claimed that he 
was entitled to the statutory fee of 
$2.50 in each case for each of the de- 
positions. This was the view taken 
by the court and the costs were so 
taxed. It was held that the fee allow- 
ed by the statute was intended as com- 
pensation, not merely for the taking 
and fixing of depositions, but also for 
the examination of witnesses, prepara- 
tion of evidence, marshaling of testi- 
mony and other necessary labor in 
procuring the depositions required, in- 
cluding the consideration of the bear- 
ing of the evidence on different cases 
as in the present instance. It was held 

-also that the statutory fee should be al- 
lowed for every deposition, whether on 
the part of the complainant or on the 
part of the defendant. 

This question is also discussed in 
the case of Jerman v. Stewart et 
als., in the U.S. Circuit Court, Wes- 
tern District of Tennessee, /ederal Re- 
porter, June 27, 1882. The parties in 
this case agreed for their mutual con- 
venience to use, in evidence on the 
trial, depositions already taken in a 
suit in a state court between the same 
parties. It was held that the fees for 
depositions allowed to the attorney by 
the statute above quoted, (Sec. 824, 
Rey. Stat. of U. S.,) are not intended 
to be for such depositions only as are 
formally taken in a case, but for those 
that are taken in any way and admitted 
in evidence. The fee is not a part of 
the cost of taking the depositions, but, 
like the docket fee, is an allowance to 
the attorney as taxable costs for his 
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professional services in the case, and 
unless the agreement of the parties 
waives ‘it, itas much taxable as any 
other costs. 





PRACTICAL LAW REFORM AND 
THE ADVANTAGES OF EXTEND- 
ING EQUITY REMEDIES. 





Extracts from an Address Delivered before the 
I|linois State Bar Association, by Mr.C. C. 
Bonney, President of the Association. 





After speaking of the demand for 
reform in the methods and iesults of 
judicial procedure and pointing out 
some of the evils of the code system, 
Mr. Bonney said : 

But if the Code system is to be re- 
jected, how shall an efficient reform of 
judicial procedure be secured? By re- 
moving obstructions, and allowing the 
principles of equity to have their 
legitimate sway. We do not need to 
invent a system of law-reform, for we 
have one in our midst which will ac- 
complish all needful results, if given an 
opportunity for full and free develop- 
ment. But can this possibly be true? 
And if so, why have not present evils 
long since been overcome and removed ? 
These are natural questions, and they 
deserve answer. Let us see what 
answers can be given. 

Nothing more direct and simple than 
the modern pleadings and practice in 
equity can well be imagined. The bill 
of complaint or petition must state the 
cause of action fully and plainly. It 
must anticipate and meet the defense, 
so far as known, and if found defect- 
ive,must be amended. The answer must 
meet the various averments of tue bill, 
and if the defendant desire affirmative 
relief, he must seek it by a cross-com-, 
plaint. A general replication makes 
the issue. In the taking of the 
evidence, the stating of an account, or 
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other interlocutory business, the court 
may have the assistance of a master. 
The real parties in interest must sue 
and be sued. If numerous, a few may 
be selected to represent the whole. He 
who asks equity, must do equity. If 
the court take jurisdiction for one pur- 
pose, it will hold jurisdiction for all, 
and will administer complete equity to 
all concerned. Ifany danger to per- 
son or property be impending, the 
court can afford immediate protection 
by injunction, a receiver, or requiring 
indemnity ; and bas an efficient means 
of enforcing its orders and decrees, by 
process of attachment and sequestra- 
tion. These powers may be neglected, 
or abused by unfaithful administrators, 
but how can such a system of judicial 
procedure be materially changed for 
the better? The great trouble with 
the American system of equity is, that 
its operations have been confined 
within too narrow limits. The fiction 
that in a great variety of cases, the law 
courts can give complete and adequate 
relief, led to the establishment of a 
dogma that in such cases the court of 
equity will not take jurisdiction. Hav- 
ing demonstrated its immense supe- 
riority in matters of discovery, trust, 
fraud, accident, account, specific per- 
formance or rescission, foreclosure, in- 
terpleader, partition, quieting titles, 
settling partnerships, assigning dower, 
enforcing contribution, administering 
assets, and otherwise, it might well 
have been expected that judges, law- 
yers, and legislators would long since 
have sought the extension of the equity 
system of remedies, to the many other 
cases in which the law courts have de- 
monstrated their utter and hopeless 
inability to administer justice. 

In cdémparison with the prompt, 
speedy, and efficient methods of the 
equity courts, by which an arrest, 








THE NEW JERSEY LAW JOURNAL. 


seizure or injunction may be obtained 
on a day's notice, or without notice in 
case of urgency, and by which such an 
arrest, seizure or injunction, if obtained 
without just cause, may be set aside in 
& manner equally summary, it is not 
too much to say, that the common law 
proceedings in bail, replevin, and at- 
tachment, are mere bungling barbari- 
ties, unworthy of longer tolerance in 
an enlightened land. The common 
law judge can do little or nothing 
which is not in some way expressly 
authorized. The equity judge can do 
anything which justice demands, and 
which is not in some way forbidden. 
To illustrate: The law court can give 
judgment in ejectment or forcible de- 
tainer, and award a writ of possession 
under which a sick and impoverished 
family may be turned into the street. 
No equitable circumstance can stay the 
judgment or its execution. No appeal 
in the name of justice and humanity 
can even be considered. But if any 
ground of equity jurisdiction has 
brought the case into Chancery, the 
Chancellor may, if justice require, 
grant relief against a forfeiture of the 
possession; require the payment, in 
gross or iu installments, of money 
withheld ; fix a day for the surrender 
of possession, and enlarge it for cause 
shown ; compel the execution and de- 
livery of any necessary papers, and 
otherwise do what fair dealing may de- 
mand. A law court can give a jud- 
ment for damages, and sell property 
to make the amount, if any can be 
found, and a purchaser procured. A 
large estate may be sacrificed for a 
trifling sum, under adverse circum- 
stances, but the law judge can do noth- 
ing. But in equity, relief can be given 
against accidents, hidden assets can 
be discovered, and payment compelled 
according to the exigency of the par, 
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ticular case. Much harm has been 
done, and many absurd and petty ob- 
stacles to the administration of justice 
erected, by common law judges, sitting 
temporarily on equity benches, Such 
judges, full of the crabbed technicalities 
of the law courts, have not foreborne 
to engraft them upon the fair tree of 
equity, giving to many of its branches 
an unsightly appearance. 

The natural tendency of equity is to 
respond to every just appeal, and give 
relief to its suitors for every wrong. 
Hence the great need is to remove the 
obstructions in the way of such relief. 
Whenever a constitutional right to a 
jury trial exists, and such a trial is duly 
demanded, the court of equity can give 
it, as well as a court of law. Indeed, it 
may truly be said, that whatever a law 
court can do at all in a civil case, an 
equity court can do better. 

But to some extent, at least, the idea 
‘prevails that the chancery courts are 
more dilatory and expensive than those 
of the common law. The origin of 
this idea, and that it is wholly errone- 
ous, may be readily shown. The prac- 
tice of the courts of this state has been 
to make up for the circuit terms, three 


dockets: First, a criminal docket ; 
second, a docket of civil cases for 
jury trial; and third, a docket of 


suits in chancery. These dockets 
have been called in the order given. 
The result has been that most of the 
terms have been occupied with jury 
trials, criminal or civil, and the equity 
calendar has, in general, had but a few 
hours, or a few days of attention, at 
the close of the term, when both court 
and counsel were wearied and anxious 
to leave for home. Under such cir- 
cumstances, the merits of our equity 
system could not be fairly understood 
and tried. But most fortunately there 
has been one marked exception to that 
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course. In the city of Chicago, for 
more than twenty years past, a court 
of equity has been held by a separate 
judge, sitting almost constantly, and in 
the same building in which the com- 
mon law courts have been held. Com- 
mencing with one chancellor of the 
Superior Court, there are now two 
judges of that court, and two of the 
circuit court, who hold monthly terms, 
at which only equity cases are heard. 
The common law cases are tried by 
other judges. The criminal cases are 
tried in another court, which is held 
by the circuit and superior judges in 
rotation. That arrangement has given 
a rare and valuable opportunity to ob- 
serve the every-day workings of the 
court of chancery, and to compare them 
with the operations of the courts of 
common law. The results have been 
surprising to those who have been ac- 
customed to regard the court of equity 
with disfavor. The law courts have 
maintained their established reputation 
for ruinous delays and unsatisfactory 
results. But on the other hand, the 
courts of. equity in Chicago have for 
years past given an immediate hearing 
of all urgent applications to them, and 
have so arranged their calendars, that 
almost any case could be brought to a 
hearing upon its merits, within a few 
months, and under favorable circum- 
stances within a few weeks. Allowing 
the parties to testify, and taking the 
testimony upon the hearing, have re- 
sulted beneficially in many respects, 
especially in saving time, trouble and 
expense. In contested divorce cases, 
where a jury may be had by the asking, 
one has rarely been demanded. This 
experience has led to the inference, that 
a large majority of jury trials, with 
their infinite delays, vexations, undue 
expense, and abortive results, might be 
avoided by simply providing, that all 
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parties desiring a jury trial of any civil 
action, in which a jury may be had, 
shall file with the clerk of the court, at 
least ten days before the commence- 
ment of the trial term, a request for a 
jury in the case. It might also be pro- 
vided, that the clerk shall make up a 
separate docket of cases in which a jury 
shall have been demanded, and the 
docket of cases for trial without a jury 
might be given precedence, on the 
ground of a large saving of expense to 
the county. 

The system of equity is in its origin 
and nature a system of law reform. It 
should therefore be helped, not hinder- 
ed. The jurisdiction should be enlarg- 
ed. The supposed rule, that equity 
“has no jurisdiction, where a common 
law remedy exists,” should be repealed. 
The power of the court to give sum- 
mary relief by affirmative interlocutory 
orders, should be declared by statute. 
The right to give adequate compensa- 
tion, in the nature of damages, should 
be distinctly affirmed. 

The immense superiority of the 
courts of chancery over those of the 
common law arises from the fact that 
while the latter are bound by unyield- 
ing precedents, and lack the power to 
adapt their proceedings to the circum. 
stances of the case before them,—“ it 
is,” says a distinguished jurist, “ the 
duty of the court of equity, to adapt 
its practice and course of proceedings, 
as far as possible, to the existing state 
of society, and to apply its jurisdiction 
to all new cases, which, from the pro- 
gress daily making in the affairs of 
men, must continually arise, and not 
from too strict an adherence to forms 
and rules established under very dif- 
ferent circumstances, decline to admin- 
ister justice, and enforce rights for 
which there is no other remedy.” 

“Precedents in chancery,” says an- 
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other great writer, “ are not consider- 
ed of binding authority like those at 
law ; for if they had been, a court of 
equity must afterwards have been es- » 
tablished, to correct the court of chan- 
cery. The court will exercise its reme- 
dial authority in cases of oppression 
not within the reach of the law, more 
especially those which are attempted 
to be effected through the instru- 
mentality of the law itself. The chan- - 
cellors give a remedy in cases incon- 
sistent with the rules of the common 
law, and in some cases where the law 
deliberately affords no remedy under 
the circumstances.” 

“Tf, indeed,” says still another emi- 
nent authority, “no case could be 
found where relief had been applied 
for, or granted on facts similar to those 
before the court, that result would, by 
no means, establish the doctrine that 
relief can not be given.” 

“The whole history of equity juris- 
prudence,” says another writer on the 
subject, “presents the spectacle of a 
race of diligence and skill between the 
rogue and the chancellor. If the chan- 
cellor were tied down to fixed rules 
and methods of procedure, it is easy to 
see that the rogue would, in nearly all 
cases, come out ahead; for no sooner 
would the chancellor lay down some 
rule to circumvent roguery, than the 
ingenuity of the rogue would invent 
some means of circumventing the rule.” 

The court of equity is sometimes 
called the “ fountain of remedies.” It 
does not create rights, but when it dis- 
covers a wrong for whicb the law pro- 
vides no remedy, the court of equity 
has the power and it is its duty, to de- 
vise and enforce a remedy such as the 
nature of the case requires. 

No extended legislation is required 
to effect all the changes now demand- 
ed in our judicial procedure, A very 
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short statute can be made to include 
them all. Genuine law reform builds 
its superstructure on the rock of ex- 
perience, and in conformity to estab- 
lished principles. There is no need of 
rash experiment. Small changes may 
work great reforms. What other risk 
can be so small as that of trying a 
suppression of common law proceed- 
ings which are no longer adapted to 
the needs of the time, and a corre- 
sponding enlargement of equity juris- 
diction, with such subordinate regula- 
tions as may seem expedient, some of 
which have been above suggested ? 
That some material change must soon 
be made in the present system of legal 
proceedings, may be regarded as cer- 
tain. The public impatience with both 
the vexatious methods, and the unsat- 
isfactory result of that system, cannot 
be much longer restrained. It depends 
on the legal profession whether the 
thange, which is inevitable, shall be a 
calamity or a reform. 

To secure a genuine reform, this as- 
sociation should pursue an active and 
aggressive policy. It should cause the 
subject to be discussed throughout 
the state, both in conventions and in 
the public press. Its executive officers 
should have the matter specially in 
charge. They should arrange and ad- 
dress meetings, appoint speakers and 
essayists, and suggest the best meth- 
ods to obtain the views of all parties. 
They should receive and make known 
with perfect fairness and freedom, 
views hostile to their own, that the 
best may be adopted. It is not long 
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since a learned judge declared that 
nearly aj] reforms in judicial proced- 
ure have been secured, not by the ef- 
forts of the legal profession, but in 
spite of the general opposition of that 
body. If this statement were ever 
true, the lawyers of Illinois should 
demonstrate by their action on the 
subject of Practical Law Reform, that 
it is not applicable to them, Let ev- 
ery one urge his own views with com- 
mendable zeal, but with a sincere wil- 
lingness that if better plans can be 
found, they should be adopted. With 
such a spirit, progress will be sure, and 
will finally result in a greatly improved 
method of judicial procedure. Let us 
beware of an excessive veneration of 
the past. It dullsthe judgment. It 
binds the hands. It tolerates an evil, 
because it is old. It rejects a good, be- 
cause it isnew. The highest tribute 
we can pay to the pioneer is to de- 
velop and improve his work. This is 
especially true in jurisprudence, for 
the work of the bench and the bar is 
to deal with the practical questions of 
the time, as they arise. No generation 
can, to any great extent, anticipate and 
perform the work of the next. Each 
must do its own. Let us therefore de- 
vote our best efforts to the removal of 
evils in the administration of justice, 
now almost universally acknowledged. 
Let us elevate the legal profession in 
the public confidence and esteem, by 
advancing it to the front as the most 
zealous and faithful champion of Prac- 
tical Law Reform. 
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COURT OF CHANCERY OF NEW JERSEY. 


INJUNCTION—CONTEMPT OF 
COURT. 


The Cape May and Schellengers’ Landing Rail- 
Company v. Eldridge Johnson and 
others. 


road 


[ Filed July 1, 1882. ] 
A notice by telegraph of the granting of 
an injunction is sufficient to place the party 
disregarding such notification in contempt, 
provided such notice proceed from a source 
entitled to credit, and inform the def: ndant 
clearly and plainly from what act he must 
abstain. 
It is an established rule of the 


— 


io 


Chancery that it is not open to any party to | 


question the orders of the Court, or any 
process issued under its authority by dis- 
obedience. And even 
improvidently granted or irregularly ob- 
tained, it must nevertheless be respected un 
til it is annulled by the proper authority. 

An attempt to justify such disobedience by 
showing that the act was committed after 
consultation with counsel and upon his ad- 
vice to disregard the notice, will afford the 
defendants neither justification nor pallia- 
tion. 

On application for an order adjudg- 
ing the defendants guilty of contempt, 
ete. 

Mr. 8. H. Grey, for complainants. 

Mr. Peter V. Voorhees and Mr. 
Peter L. Voorhees, for defendants. 

Van Feet, V. C.: 

The defendants are before the Court 
on a charge of contempt. On the 
twentieth day of June, 1881, an order 
was made directing the City Council of 
the city of Cape May to desist and re- 
frain from passing a certain ordinance, 
aud also to show cause, at a subsequent 
day, why an injunction should not issue 
restraining the same act. The order 
was granted at Newark about mid-day 
on the day of its date. The council, it 
was understood, were to meet on the 


~~ 


Court of | 


where the order is , 


,evening of the same day for the pur- 
pose of doing the act which the order 
was intended to restrain. The distance 
between the point where the order was 
made and the point where the defend- 
ants were to meet, rendered an actual 
service of the order impossible before 
the next day. Notice of the fact that 
an order had been made, prohibiting 
the passage of the ordinance, was sent 
to the president of the council by tele- 
graph, which he received before the 
council convened on the evening of the 
twentieth, and afterwards read to the 
council in open meeting. A special 
/messenger, sent by the complainants, 
gave the council the same notice while 
| they were in session on the evening of 
‘the twentieth. The council the next 
rq (June 21,) passed the ordinance. 
The facts just stated are undisputed. 
They show that the defendants are 
guilty. The regularity, validity or cor- 
rectness of the order contemned can- 
not be examined on this proceeding. 
While an order of a court remains in 
force it must be obeyed, Even if it 
was improvidently granted, or irregu- 
larly obtained, it must, nevertheless, be 
respected until it is annulled by the 
proper authority. The rule upon this 
subject has been laid down with great 
clearness and force by Lord Truro. 
He says: “It is an established rule of 
this court that it is not open to any 
party to question the orders of this 
court, or any process issued under the 
authority of this court, by disobedience, 
I know of no act which this court may 
do, which may not be questioned in a 
proper form and on a proper applica- 
tion ; but I am of opinion that it is not 
competent for any one * * * todisobey 
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an injunction, or any other order of 
the court on the ground that such or- 
ders were made improvidently. Par- 
ties must take a proper course to ques- 
tion their validity, but while they exist 
they must be obeyed. I consider the 
rule to be of such importance to the 
interests and safety of the public, and 
to the due administration of justice, 
that it ought on all occasions to be in- 
flexibly maintained.” Russell v. East 
Anglican Railway Co., 3 Mac. N. and 
Yor. 117. The same doctrine, in a less 
amplified form, was expressed by 
Chancellor Vroom in Richards v. West. 
2 Gr. Ch. 458. 

The notice that the defendants had 
of the order, at the time they violated 
its command, was according to the au- 
thorities entirely sufficient. Where the 
charge is that the defendant has wil- 
fully contemned the authority of the 
court, all that need be shown is that he 
‘knew Of the existence of the order at 
the time he violated it. Haring v. 
Kauffman, 2 Beas. 399. Lord Elden 
held that if a defendant is in court 
when an injunction is granted, he has 
sufficient notice of it to make it his duty 
to respect it. He also held, that if the 
defendant is notin court when an or- 
der for an injunction is made, but is 
informed that such an order has been 
made, by a person who was in court 
when the order was made, he has suffi- 
cient notice of the injunction to ren- 
der him liable to punishment for its 
breach. Van Landan v. Rose, 2 Jac. & 
Walk. 264. The ruleas thus stated by 
Lord Elden was enforced in Hull v. 
Thomas, 3 Edw. Ch. 236; and Hall 
v. Thomas is cited, with approbation, 
by Chancellor Williamson in Endicot 
v. Mathis, 1 Stock. 114. 

Notice given by telegraph has re- 
cently been adjudged in England to be 
sufficient. The solicitor of the party 





obtaining the injunction, immediately 
after it was granted, notified the de- 
fendant by telegram that an injunction 
had been granted. The defendant dis- 
regarded the notice, and proceeded to 
do what the notice informed him he 
had been commanded not to do. The 
defendant was brought before the court 
on a charge of contempt, and Bacon, 
V. C., held that the telegram constitu- 
ted sufficient notice, and adjudged the 
defendant guilty of contempt. In Rs 
Bryant, 4 L. R. Ch. Div. 98. 

Notice to be sufficient need possess 
but two requisites ; first, it must pro- 
ceed from a source entitled to credit ; 
and second, it must inform the defend. 
ant clearly and plainly from what act 
he must abstain. The notice in the 
case under consideration possessed 
both requisites. It was sent by the 
counsel who obtained the order, and it 
not only informed the defendants what 
act the order prohibited, but warned 
them if they disregarded the order, 
their disobedience would be a con- 
tempt of the authority of the court. 
There is nothing in the conduct of tha 
defendants indicating that they had 
the least doubt concerning the authen- 
ticity of the notice, or the truth of its 
contents. They made no inquiry re- 
specting its authenticity or its truth, 
but say that they consulted counsel 
whether or not they could safely disre- 
gard it, and were advised that they 
could. This advice, to say the least of 
it, was both injudicious and danger- 
ous. It affords the defendants neither 
justification nor palliation. They must 
be adjudged guilty of contempt. 

The complainants since the proceed- 
ing for the contempt was instituted 
have voluntarily brought the order to 
show cause why an injunction should 
not issue to hearing, and it has been 


decided against them. While the fact 


Ee 


SS EES 








236 


that the order contemned was improvi- 
dently or erroneously made neither 
justifies nor excuses the defendants, it 
is a matter which it is proper the court 
should consider in awarding punish- 
ment. Sullivan v. Judah, 4 Paige 444 ; 
Partington v. Booth, 3 Mer. 148. 

Each of the six defendants must pay 
to the clerk, for the use of the state, 
a fine of $10, and they must also joint- 
ly pay the taxed costs of this proceed. 


ing. 


JUDGMENT-—-NEW TRIAL. 





The Cairo and Fulton Railroad Company v. 
Benjamin W. Titus, et als, 


(Filed June 17, 1882.] 

Bill for relief. Motion for direction 
as to proper procedure in the cause. 

Mr, T. N. MeCarter, for complain- 
ants. 

Mr. C. Parker, for defendants. 

Tue Cuancettor: The question is 
raised as to the proper practice in re- 
spect to the forum of the trial in such 
a case as this—whether it should be 
this court or a court of law. 

The suit is brought for relief against 
a judgment recovered by the defend- 
ants against the complainant in the 
Supreme Court of this state, and an 
injunction has been granted and a new 
trial ordered pursuant to the prayer 
thereof. Cairo & Fulton R. R. Co. v. 
Titus, 5 Stew. 397. 

This court does not, in such cases, 
act upon the case, but upon the par- 
ties. It cannot set aside the judg- 
ment but it can relieve against it; 
where a judgment has procured by 
artifice or concealment on the part of 
the plaintiff, and the court, where the 
fraud bas been perpetrated, is not able 
to afford adequate relief, there this 
court willtake hold of the party who 
has coramitted the frand, and will pre- 
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vent him from using the judgment to 
the injury of his adversary, or if he has 
enforced his judgment, will hold him 
as a trustee and compel him to account 
for the fruits of his iniquity. Tomkins 
v. Tomkins, 3 Stock 512. In such 
cases there may be a a new trial in the 
court of law. Originally Chancery - 
compelled new trials at law by perpet- 
ually enjoining the plaintiff in the 
judgment from enforcing it unless he 
would consent to a new trial, the in- 
junction being the means by which the 
plaintiff was constrained to do justice. 
And the practice of this compelling 
new trials at law still exists. 3 Gra. 
& Wat. on N. T. 1482, and cases there 
cited. In Carrington v. Holdbird, 19 
Com. 84, there was a decree’ for a new 
trial at law. In Yancey v. Downer, 
1 Litt. 9, the Court of Appeals of Ken- 
tucky reversing a decision of the Chan- 
cellor ordering a new trial at law in 
totidem verbis, said that the Chancel- 
lor ought to decree that unless the de- 
fendant in Chancery consents in the 
common law court to a new trial in a 
reasonable time, his hands shall be 
tied, and he be perpetually restrained 
from executing his judgment. See 
also Bush v. Craig, 4 Bibb 188, and 
Floyd v. Jayne, 6 John. C. 579. 

But this court may itself adjudicate 
upon the matter without the aid of a 
jury, and there are many cases where 
there obviously would be no propriety 
in referring or permitting the case to 
go again to law, as for example, where 
the newly discovered defence is a re- 
lease of or receipt for the debt for 
which the judgment was recovered. In 
Crawford v. Crawford, 4 Dessan 126, 
the judgment had been obtained on a 
bill of sale which either was fraudu- 
lent, or, if genuine and properly ob- 
tained, was put to a fraudulent use. 
The court so decided on the testimony 

















THE NEW JERSEY LAW JOUKNAL. 


and thereupon enjoined the defendant 
perpetually from forcing the judgment. 
In Hunter v. Boykins, 1 Dessan 108, 
equity enjoined the plaintiff in a judg- 
ment recovered for the nominal amount 
of depreciated currency from enforc- 
ing it, except for the amount of the 
true value which it itself determined 
by reference to a master. This court 
can in any given case itself give effect 
to the testimony with respect to which 
a new trial may be ordered, and deter- 
mine what difference it ought to have 
made in the result of the trial at law, 
if it had been introduced there. In 
such case there will in effect be a new 
trial in this court, instead of the court 
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at law. It is quite within the power of 
this court to order an issue if it 
see fit to do so. In Winthrop v. Lane, 
5 Dessan 310, the court would have 
done so had the parties consented, and 
only in view of their refusal and the 
length of time the cause had been in 
the court, refrained from doing so, and 
decided the matter itself. 

In the case in hand, under the cir- 
cumstances, there should be a new 
trial at law, and unless the defendants 
will consent to such new trial in a rea- 
sonable time, they will be perpetually 
restrained from enforcing their judg- 
ment. 


NEW JERSEY SUPREME COURT. 


. 


CHATTEL MORTGAGE—DISTRICT 
COURTS--CONSTITUTIONALI- 
TY OF ACT. 


James W. Field v. James P. Silo. 
(June Term, 1882. | 

1. The necessity for the affidavit stating the 
consi leration of a chattel mortgage and the 
amount due thereon as required by the act 
of 1876, is not dispensed with by the act of 
1880, p. 226. 

‘The special act of 1873, constituting two 
district courts in the city of Newark, is not 
repealed by the second section of the act of 
1877, p. 234. 

The fourth section of the act of 1878, p. 62, 
Although special in form 
It removed dissimi 
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a 
a 


is constitutional. 
it is general in effect. 
larity and created entire harmony in the law 
on the subject to which it pertained, and 
thereby subserved the object of the consti- 
tutional amendment. 

Argued at February term, 1882, be- 
fore Justices Depue, Parker and Van 
Syckel. 

Mr. Finley A. Johnson, for plain- 
tiff. 





Mr. Kalisch and Mr. Cummings, 
for defendant. 

Van Sycxet, J.: Silo, the plaintiff be- 
low, recovered against Field, the de- 
fendant, one hundred and seventy-five 
dollars in an action of trover, in the 
First District Court of Newark. 

The first reason relied upon reversal 
is that Silo did not show such title to 
the goods, which were the subject of 
the suit, as will enable him to maintain 
his action. 

The evidence is that Silo sold this 
property to one Charles E. Atwood in 
April, 1880, and took his individual 
note for the purchase price. For this 
debt Silo recovered a judgment against 
Atwood on the 29th day of June, 1880, 
upon which an execution was issued 
the same day, and the property levied 
upon and sold to Silo to satisfy said 
judgment. Thereupon the said Silo 
sent his attorney to take possession of 
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said goods, when he was notified by 
Field that he had possession and re- 
fused to make deliverance. 

This was sufficient proof prima 
facie of property in Silo and of the 
conversion by Field. 

A further reason assigned for rever- 
sal is that the charge of the court be- 
low, that the Stroetman chattel mort- 
gage was no lien’as against Silo, was 
erroneous. 

The act of 1876 (p. 139) makes an 
affidavit stating tle consideration of 
the mortgage and the amount due 
thereon necessary to its validity. 

The act of.1880, (p. 266,) makes it the 
duty of the clerk of the county to re- 
cord a chattel mortgage when it has 
been filed with a proper affidavit, in 
pursuance of the provisions of the act 
of 1878. 

The necessity for the affidavit is not 


dispensed with by the act of 1880. 
Such was the construction this legisla- 
tion received in Stevenson v. Vosseller, 


14 Vr. 553. The mortgage in this 
case being without the requisite affi- 
davit, the judge of the District Court 
properly held that it was not a lien as 
against Silo. 

The principal question in the cause 
is whether the act establishing dis- 
trict courts in the city of Newark, 
(laws 1873, p. 245), was repealed by 
the act of 1877, (p. 234.) 

The act of 1873 established two dis- 
tricts courts in the city of Newark, the 
judges of which were to be appointed 
by the Supreme Court. 

The act of 1877 is a general law es- 
tablishing district courts in certain 
cities in this state. 

The second section of this act which 
gives rise to this controversy is as fol- 
lows : 

“ That one district court shall be es- 
tablished in accordance with this act 
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in every city of this state of fifteen 
thousand inhabitants, but cities of one 
hundred thousand inhabitants or over, 
shall be entitled to two district courts ; 
provided always that no more than two 
district courts shall at any time be es- 
tablished in any city of this state.” 

The subsequent sections of this act 
are substantially those of the special 
act of 1873, with the exception that the 
power of appointing the judges is 
given to the Governor by and with the 
advice and consent of the Senate. 

The second section of the act of 
1877 contains no express repealer of 
the act of 1873, but the argument is 
that it consfitutes two district courts 
in Newark, (which has a population of 
over one hundred thousand inhabi- 
tants,) and unless the proviso operates - 
as a repealer of the act of 1873 there 
will be four district courts in said city. 

This legislation must be construed 
in view of the settled rule of interpre- 
tation, that although a statute may be 
repealed by necessary implication and 
without express words, the leaning of 
the courts is against the repeal, if it 
be possible to reconcile the two legis- 
lative acts. 

The error in the contention for the 
relator is, that the act of 1877 estab- 
lishes two district courts in Newark, 
but such is not its effect in the ab- 
sence of the proviso that might have 
been the result; the proviso in sub- 
stance is that the act shall not operate 
to establish a district court in any city 
where two district courts existed at 
the time of its passage. The drafts- 
man of the law manifestly had in mind 
the existence of the Newark coarts 
under the special legislation of 1873, 
and the proviso was intended not as a 
repealer of the prior acts, but as a lim- 
itation upon the operation of the law 
of 1877, whereby it was made uniform 
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in its effect, without creating the con- 
fusion which must have resulted from 
abolishing the Newark courts. The 
object undoubtedly was not to abolish, 
but to preserve those existing courts 
with the suits then pending therein. 
The exception of the city of Newark 
from the operation of the act of 1877 
did not specialize that act and make it 
unconstitutional. The acts of 1877 
gave to places properly classified with 
Newark like district courts. It crea- 
ted uniformity and prevented diversity, 
and thereby promoted the object for 
which the provision against special leg- 
islation was devised, 

The act of 1873 limited the juris- 
diction of the district courts of New- 
ark to one hundred dollars. 

The judgment in this case being for 
$175, the further question has arisen 
whether the subsequent enactment in- 


creasing the jurisdiction of the court, 
ard lodging the appointing power in 
the hands of the Governor is constitu- 
tional. 

The act of 1878, (laws p. 162) en- 


titled ‘‘ Anact concerning the district 
courts in cities of this state created by 
special statute,” provides in its first 
section that the provisions of the gen- 
eral act concerning district courts 
passed in 18/7, shall not apply to cities 
wherein district courts were in exist- 
ence prior to the passing of said act. 

The second section increases the jur- 
isdiction of district courts created by 
special statute to two hundred dollars, 
and the fourth section gives the appoint- 
ing power to the Governor by and 
with the advice and consent of the 
Senate. 

This act is alleged to be unconstitu- 
tional as a special and local law regu- 
lating the internal affairs of cities un- 
der the rule laid down in State v. 
Hammer, 13 Vr. 435. 
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The first section of this act was in- 
tended to remove any doubt that might 
have arisen as to the effect of the pro- 
viso of the second section of the act of 
1877; under the view taken of that 
proviso, it is not material to consider 
whether this section can be upheld. 

Nor is it necessary to determine 
whether the second section is valid be- 
cause in the same year (laws 1878, p. 
148,) a general law was passed increas- 
ing the jurisdiction of every district 
court in the state to the sum of two 
hundred dollars. 

The only question of importance is 
whether the fourth section is constitu- 
tional, as the judges hold their office 
by virtue of the Governor's appoint- 
ment. 

The effect of the fourth section was 
to produce uniformity in the state in 
the mode of appointing these judges. 

Under the view expressed in Tiger 
v. Morris Common Pleas, 13 Vr. 63, 
the validity of this part of the act of 
1878 may be maintained. The purpose 
of it was to subserve and not evade 
the object of the constitutional provi- 
sion. It removed dissimilarity and 
created entire harmony in the law on 
this subject. The constitutional amend- 
ment if otherwise interpreted would 
prove self destructive, by perpetuating 
the mischief it was designed to repress 
and remove. 

The result on this point is that the 
district court of Newark is a legally 
constituted tribunal, 

It must not however be implied from 
this discussion that it is conceded that 
the power of the inferior court can be 
challenged in a proceeding of this 
character. 

The other reasons relied upon by 
the relator have been examined, but, in 
my judgment, furnish no ground for 
reversal. The judgment below should 
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be affirmed with costs. 


WRIT OF ERROR—ALLEGED FOR. 
FEITURE—RECOGNIZANCE. 





Harry L. Slape v. The State of New Jersey. 
' {June Term, 1882. | 
In scire fucias upon an alleged forfeiture of a 
recognizance, entered into before a justice 
of the peace, for the appearance of a crimi- 
nal at the Oyer, it must be averred that the 
so called recognizance was filed in the court 
where the appearance was to be made. 

On error to the Atlantic Circuit. 

Mr. A. H. Slape for plaintiff in er- 
ror. 

Mr. A. H., Sharp for the State. 

Dixon, J.: This writ of error brings 
up a judgment of the Atlantic Circuit 
rendered against Harry Slape, upon his 
demurrer to a scire facias issued at the 
suitof the State upon the supposed for- 
feiture of a recognizance entered into by 
said *lape before the Mayor of Atlantic 
City, conditioned for the appearance 
of one Brunk at the Oyer and Terminer 
of Atlantic County. 

It is necessary to notice only one of 
the reasons alleged for the reversal of 
this judgment, viz: that the proceed- 
ings fail to show that the acknowledg- 
ment before the Mayor had been made 
a record so as to support the suit by 
scire facias. The authority claimed 
on behalf of the State, for this officer, 
is that of justice of the peace; P. L. 
1869, p. 1226 sect. 9. In causing male- 
factors to be apprehended, and their 
appeurance secured for trial before 
higher tribunals, the functions of jus- 
tices of the peace are wholly ministe- 
rial; Schroeder v. Ehlers, 2 Vr. 44. 
Consequently the acknowledgment of 
a debt before these magistrates in the 
exercise of this authority, even after it 
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is reduced to writing, is not # record or 
& complete recognizance until it is en. 
rolled cr filed in a court of record; 
State v. Kruise, 3 Vr. 313. Hence the 
requirement of our statute that every 
justice of the peace, who shall let any 
offender to bail, shall certify, send or 
bring the recognizance of bail to the 
next term of court in which the offend- 
er shall be bound to appear; Rev. 
Crim. Prac. Sec, 14. But unless the 
acknowledgment has thus become a 
record, scire facias will not lie to en- 
force it, for this writ, by its very defini- 
tion, must be found on some matter of 
record as judgments, recognizances and 
letters patent; Bac. Abr. sci, fa. A; 2 
Tidd’s Prac. 982. It is also a principle 
that this writ can issue from no court 
but the one in possession oi the record 
upon which it issues ; Com. v. Downey, 
9 Mass. 520. ‘Accordingly when our 
statute authorizes scire facias out of 
the Circuit Court upon forfeiture of a 
recognizance returned to the Oyer of 
the county, it required the same, i. e., 
as I understand it, the recognizance 
with the record of the default, which 
are both essential to a forfeiture tu be 
first certified into said Circuit Court ; 
P. L. 1838-9, p. 52; Rev. Crim. Prac. 
Sect. 120. In order, therefore, to jus. 
tify this writ cf scire facias, it should 
have been alleged that a recognizance 
had been filed in the Oyer and thence 
certified to the Circuit. Such an aver- 
ment was a matter of substance, and 
for want of it the judgment upon a 
demurrer should have been rendered 
for the plaintiff in error; Bridge v. 
Lord, 4 Mass. 641; State v. Kruise, 3 
Vr. 313. 

Let the judgment for the State be 
reversed. 
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U. S. CIRCUIT COURT, DISTRICT OF NEW JERSEY. 


PATENTS—RE-ISSUE—LAMP- 
SHADES. 





Bennett B. Schnieder v. Geo. F. Bassett, et al. 

On bill, ete. 

Nixon, D. J.: The bill of complaint 
was filed against the defendant for in- 
fringing re-issued letters patent No. 
10087, dated April 11, 1882, for “ shade 
holders for lamps” and the case comes 
now before me in a motion for a pre- 
liminary injunction. The application 
for the original patent was filed August 
18, 1876, and letters-patent No. 182973 
were granted October 6, 1876. These 
were surrendered and the first re-issue 

No. 7511 dated July 13, 1877, and was 
duly obtained. A suit was brought 
against an alleged infringer of this first 
ré-issue-in the Circuit Court of the 
United States for the Eastern District 
of New York which resulted in a de- 
cree for the defendants, his Honor, 
Judge Benedict, holding that the patent 
was invalid because it did not contain 
that full, clear and exact description of 
the invention which the law required. 

Another suit was instituted upon the 
same re-issue before his Honor, Judge 
Blatchford, in the Southern District of 
New York, which also resulted in favor 
of the defendants, the court holding 
that the re-issue must be limited to the 
particular form of shade shown in the 
drawings. As nothing was said in the 
specifications or claims about the shape 
or size or proportion of the parts of the 
shade and inasmuch as the defendants 
were not shown to have. made or sold 
any such shade, they could not be 
chargable with infringing the complain- 
ant’s patent. After these decisions the 
owner of the patent made another sur- 
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render for the purpose of correcting 
the defective specification, and obtain- 
ed another re-issue on which the pres- 
ent suit is brought. 

I think it is quite obvious upon in- 
spection and comparison that the lack 
of definite specifications which induc- 
ed these learned judges to declare the 
patent to be inoperative, has been cured 
by the present re-issue; no suggestion 
to the contrary at least has been made 
and prima facia the re-issue is good. 
The defendants have not appeared and 
denied the infringment or set up any 
defence. The lamp which they are 
making and selling has been produced 
and proved before the court. There is 
no reasonable doubt that it infrioges 
the patent of the complainant and the 
motion for the provisional injunction 
must prevail. 





FORECLOSURE — POSTPONEMENT 
OF SALE. 





The Farmers’ Loan and Trust Co. v. The Oxford 
lron Co. 

In equity. 

Nixon, D. J.: A mortgage of $750,- 
000 to secure bonds on the property 
of the defendant was foreclosed and 
a decree for sale entered and ex- 
ecution issued, and the whole property 
directed to be sold together. It was 
advertised for sale July 21, 1882. The 
defendants applied to the Court by 
petition for an order to delay the sale 
for several reasons ; because it ought 
not to take place in midsummer du- 
ring the suspension of business and 
absence of purchasers; because the 
receiver was absent in Europe, to re- 
turn in September ; because purchas- 
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ers would be misled by the last report 
of the business, which showed a loss 
in carrying it on, while the loss was 
only apparent, profits having been 
spent for betterments ; because a re- 
port soon to be made will reveal a bet- 
ter condition of things, and becatse 
the defendants are preparing to meet 
their liabilities and take up the bonds 
which were only pledged as collateral 
security for indebtedness. 
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The Court granted the petition, 
stating that it was manifest that if the 
sale should go on under the present 
circumstances and the property bring- 
ing no more than the amount suggest- 
ed by the complainant he would re- 
gard the reasons stated as of much 
force against the confirmation of the 
sale. An order entered postponing the 
sale till October 10. 





U. S. DISTRICT COUR’ 


LIBEL—NEGLIGENCE. 





George W. King, et al., v. The Steam Tug 
“Ant.” 
[Filed July 15, 1882.) 


Libel in Rem. 

Messrs. Beebe, Wilcox & Hobbs, 
Proctors for libellants. 

Messrs. Benedict, Paft & Benedict, 
Proctors for claimants. 

Nixon, J.:— On the libel origin- 
ally filed in the above case, the Court 
decided that the collision was one of 
mutual fault, and ordered a reference 
to ascertain the aggregate amount of 
the damages, in order that the same 
might be apportioned equally between 
the parties. The Commissioner has 
taken the testimony, and made his re- 
port; and the matter now comes up 
on exceptions thereto, filed by the 
Proctor for the claimants. 

Upon the reference it was the duty 
of the Commissioner to ascertain as 
nearly as possible under the circum- 
stances, the value of the canal boat 
Chandler at the time of the injury, the 
loss of the cargo, and the increased 
expenses which the libellants incurred 





by reason of the collision. 


lr FOR NEW JERSEY. 


He has reported the aggregate dam- 
ages at fourteen hundred and seventy. 
six dollars, as follows: 

1. For the value of the canal boat at 
the date of the collision, $1,000. 

2. For 108 tons of coal, the portion 
of the cargo lost, at $3.25 per ton, 
$351. 

3. For amount paid by libellant for 
extra services of the wreckvrs on ac- 
count of the collision, $125. 

Exceptions have been filed to each 
of these items and the question is: 
whether the proofs sustain the allow- 
anees, The principal controversy is 
in regard to the value of the canal boat. 
She proved to be a total loss. The 
libellants had bought her for $3265, 
lying in forty feet of water, at the bot- 
tom of New York bay, and had ex- 
pended several hundred dollars in rais- 
ing her and her cargo, by means of 
four chains passed under her bull, and 
fastened to two pontoons or wreckers 
on either side. She had been moved 
about one mile up the bay by these 
instrumentalities, and was lying with 
her bow aground, wiiting for the tide, 
when the collision occurred. The 











THE NEW JERSEY LAW JOURNAL. 


libellants are entitled to her value in 
that condition—not as she was at the 
wharf before the trip began in which 
she was lost, or as she was at the bot- 
tom of the bay when the libellants pur- 
chased her. It is a fair inference from 
such a condition of affairs, that if the 
collision had not occurred, the libellants 
would have succeeded on subsequent 
tides, in getting the boat and her cargo 
in a place of safety, for the repair of 
the one and the delivery of the other. 

But it was insisted on the argument 
by the Proctor of the claimants that 
the boat was worthless when purchas- 
ed, and that the proofs show that the 
only effect of the collision was to de- 
velop and complete the fatal injuries, 
which had been received two months 
before, at the time of sinking. If I 
was satisfied that the testimony sus- 
tained this view, I should at once strike 
aut the allowance of $1,000 for the 
damage to the boat. But I have care- 
fully examined the testimony and it 
has not made the impression upon my 
mind that it seems to have produced 
upon the mind of the learned advocate 
who argued the exceptions. The most 
that can be said in reference to it is 
that it leaves the matter in doubt ; that 
as the claimants have been found to be 
in fault they are not in position to have 
the benefit of the doubt, and that as 
we have at hand a proximate cause for 
the injury, to wit, the collision with 
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the steamtug and scows of the claim- 
ants, we are not at liberty to speculate 
that the injury may have arisen from 
some remote cause. But I am not 
clear that the commissioner is justified 
by the proofs to award to the libellants 
$1,000, which gives to them, who are 
also in fault, the benefit of all doubts. 
I should prefer to say that under the 
circumstances the most reasonable 
methods of making up the damages 
would be to allow the libellants the 
$325 which they paid for the boat at 
the bottom of the bay, and add to that 
sum such proportion of the moneys ex- 
pended by them previous to the col- 
lision in raising her and her cargo, as 
the value of the vessel bears to the 
value of the cargo. This would make 
the damages for the loss of the boat 
about six hundred dollars which is con- 
ceded to be an approximation only ; 
but the whole case is necessarily one 
of approximation. 

I am of the opinion that the excep- 
tion to the value of the canal boat 
should be sustained, and that the sum 
should be reduced to six hundred dol- 
lars. 

I find nothing in the proofs which 
authorizes me to disturb the report of 
the commissioner, in regard to the 
value of the coal or the extra expenses 
incurred by reason of the collision, and 
the exceptions to these items are over- 
ruled. 





COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


ABSTRACTS OF OPINIONS. 


case Mrs. Shirley filed a bill to restrain 
the city from collecting two assess- 


Shirley v. City of Elizabeth.— Zawes| ments on a lot in Elizabeth, one for 
and Assessments—Liability of City| paving Jefferson avenue and one for a 


on Certificate of Comptroller. 


In this ' sewer, 


She had bought the property 
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of Hill in 1874. Before she purchased 
she applied to the comptroller fora 
search under the act of March 5, 1874, 
which makes it the duty of the comp- 
troller, on payment of his fees, to give 
any person requiring it a certificate 
covering the liability of any real estate 
for unpaid taxes or assessments, as 
shown by any records in his office, 
and provides that such certificate in 
the hands of a bona jide purchaser or 
mortgagee shall, unless a mistake has 
occurred in the name of the owner or 
from a misdescription of the property, 
relieve and discharge such real estate 
from any tax or assessment except such 
as is therein stated to be unpaid. The 
comptroller gavea certificate, Oct. 12, 
1874, showing the assessment for pav- 
ing and certain taxes, he saying noth- 
ing of the sewer assessment. Before 
taking the title Hill, the purchaser, 
paid this assessment for paving and 
produced to Mrs. Shirley an additional 
certificate at the foot of the other, dated 
Oct. 22, 1874, stating that the above 
taxes and assessments had been paid 
since the search was made. She then 
took the title. In 1875 this assess- 
ment for paving was set aside on a 
certiorari which was pending at the 
time of the sale, and thereupon Hill 
sued the city after the sale, and after 
receiving the whole purchase money as 
for property free from encumbrance, 
recovered a judgment against the city 
and collected the money. The sewer 
assessment, which had been omitted in 
the certificate through carelessness, 
was also set aside in 1875 and after 
Mrs. Shirley’s purchase. In 1876 new 
assessments were made for the paving 
and sewer and the city proceeded to 
collect them from Mrs. Shirley's prop- 
erty. The bill was filed to restrain 
these proceedings and declare the as- 
sessments void. 
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The Advisory Master, Mr. Gummere, 
to whom it was referred, advised a de- 
cree in favor of the complainant which 
was made. The opinion of the Court 
of Errors was delivered by Judge De- 
pue. He held that no laches could be 
imputed to the complainant; that she 
was a purchaser in good faith relying 
on the comptroller’s certificate ; that 
she had no knowledge that the first 
assessment for paving was set aside or 
that Hill had recovered the money paid 
by him until after it was done ; that the 
case turned entirely on the effect the 
legislature designed by the act of 1874 
to give to certificates of search made 
by the comptroller ; that the act makes 
it the duty of the comptroller to give 
such certificate as an official act which 
should bind the city, and that in this 
respect the case is distinguished from 
Kahl v. Love, 8th Zabriskie 5. The 
Judge recited the history of this sec- 
tion from its origin in the supplement 
to the charter passed April 2, 1867, 
and held that the changes in the law 
indicate a deliberate purpose on the 
part of the legislature to provide as 
far as practicable a means of enabling 
purchasers and mortgagees to protect 
their estates from liability for taxes 
and assessments and for prior improve- 
ments. He described the system pur- 
sued in making assessments for bene- 
fits and recording the results in the 
comptroller’s office, and remarked that 
it was eminently proper and judicious 
that a method should be provided 
which should in some measure enable 
owners to sell or mortgage their prop- 
erty upon a certification of the amount 
of the assessments to which it would 
be subject ; that the general power to 
assess property for improvements was 
conferred by the charter and might be 
exercised at any time; that the act of 
1874 gives no protection against this 
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power, for until the assessment was in 
fact made it cannot appear on the rec- 
ords as one paid or unpaid, but when 
it has been made the situation is en- 
tirely changed ; the power has been ex- 
ercised and the amount ascertain- 
ed. Until reversed by due course 
of law the lands are_ released 
from further assessment for the same 
improvement, A certificate that the 
assessment has been made and 
paid is in effect that the share of 
the particular lot has been ascertained 
and discharged. The act declares that 
such certificate shall operate to relieve 
the property. A construction which 
applies the certificate only to the state 
of the record at that time and allows a 
new assessment to be made which 
would become a lien in case the other 
was reversed would defeat the object 
of the act and violate its spirit as well 
ag its letter. Its purpose was to pro- 
vide a Certificate upon which purchas- 
ers and mortgagees might safely rest. 
The injustice of allowing such an as- 
sessment to become a lien upon the 
premises after a conveyance or mort- 
gage taken in reliance upon the cer- 
tificate, cannot be better illustrated 
than by the facts of this case. The 
complainant purchased the property 
and paid full value on the faith of the 
certificate, and if these two assessments 
are sustained as liens her title instead 
of being free from such encumbrances 
will become subject to the lien of as- 
sessments for $2,000. Such construc- 
tion would countenance a measure of 
injustice and destroy the value of cer- 
tificates under this act. 

The sewer assessment was unrevers- 
ed when the certificate was given. 
The city has a remedy against its officer 
for the omission of it. It might also 
have protected itself against loss from 
the paving assessment by proper pro- 
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ceedings. The complaintant’s case is 
within the provisions.of the act and she 
is entitled to have her property reliev- 
ed from the lien of the assessments. 
As to the question of jurisdiction the 
law has been settled, in Jersey v. Lem- 
beck, 4 Stewart 255, that chancery has 
no jurisdiction over assessments in the 
absence of specific equities. Here the 
specific equity is the equitable estoppel 
arising from the certificate and estop- 
pels in pais have always been recog- 
nized as a ground of equity jurisdiction 
of which the equity court will not in 
all cases be deprived by reason of the 
estoppel being available at law as well 
in equity. L. V. R. R. Co., v. The So- 
ciety etc., 5 Stewart 329. The decree 
was affirmed. 

Wetherbee v. Baker, et al.—Cor- 
porations— Liability of Stockholder— 
Oreditors—Entries in Books—Re- 
sponsibility of  Officers—Puayment 
of Subscriptions,—-1. Subscriptions to 
capital stock are constituted a trust 
fund for the payment of the debts of 
the corporation, The trust is created 
for the benefit of creditors as a class. 
All the creditors of the corporation 
have a common interest in this fund, 
and are entitled to share in it ratably. 

2. A creditor having exhausted his 
remedy against the corporation by 
judgment, execution and a return of 
nulla bond, may file a bill against 
stockholders to compel the payment of 
unpaid subscriptions to the capital 
stock. 

3. The fifth section of the act con- 
cerning corporations (Rev. 178) pro- 
vides that “where the whole capital of 
a corporation shall not have been paid 
in and the capital paid shall be in- 
sufficient to satisfy the claims of its 
creditors, each stockholder shall be 
bound to pay on each share held by 
him the sum necessary to complete the 
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amount of such share, as fixed by the 
charter of ,the company, or such pro- 
portion of that sum as shall be re- 
quired to satisfy the debts of the com- 
pany.” 

4. In a suit by a judgment creditor 
against stockholders of a corporation 
to compel payment of their unpaid 
subscriptions to the capital stock. 
Held, (1) that such a suit can only be 
prosecuted by a creditor suing in be- 
half of all the creditors of the corpora- 
tion; (2) that the corporation is a 
necessary party to the suit; and (3) 
that all the property and assets of the 
corporation must be brought into the 
suit and putin the course of adminis- 
tration. 

5. Entries in the books of a corpora- 
tion are as a general rule competent 
evidence of the proceedings of the cor- 
poration and of the acts and notes of 
its officers transacted at official meet- 
ings; but such entries are not notice 
to third persons of acts or resolutions 
entered on its minutes so as to raise up 
against them an equitable estoppel aris- 
ing from a consent to the proceedings. 

6. The capital stock subscribed is a 
substitute for the personal liability of 
partners in ordinary co-partnerslips, 
and creditors are entitled to a dona 
fide exercise of the compulsory powers 
of the corporation to compel subscrib- 
ers to pay in their subscriptions. 

7. The officers of a corporation are 
the trustees of the subscriptions to its 
stock and hold them as a trust fund 
for creditors and the trust cannot be 
defeated by any simulated payment of 
the stock subscriptions, or by any de- 
vice short of actual payment in good 
faith. 

8. Transactions under statutes au- 
thorizing corporations to purchase 
property and issue stock in payment 
for it or to accept property in pay- 
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ment of subscriptions to the capital 
stock are upheld only when the agree- 
ment to purchase property and pay for 
it in stock bas been made in good faith 
and the property taken in payment of 
stock of subscriptions has been put in 
as a fair dona fide valuation. 

9. Courts have inflexibly enforced 
the rule, that payment of stock sub- 
scriptions is good as against creditors 
only when payment has been made in 
money, or what may fairly be consid- 
ered as moneys’ worth. 

10. The third section of the Land 
Improvement act, (Rev. 568) enacts 
that payment of the capital stock of 
corporations organized under the act 
may be made either in money or in 
land—the land to be appraised by the 
Board of Directors and taken at such 
valuation. Held, that the Directors in 
making the appraisement and valuation 
of lands taken in payment of subscrip. 
tions to capital stock act in a fiduciary 
capacity, and are bound to discharge 
the duties cf the trust with fidelity. 

11. Five persons agreed for the pur- 
chase of a tract of land and organized 
themselves into a corporation under the 
Land Improvement Act. In the certifi- 
cate of incorporation the capital was 
fixed at $100,000, and these persons 
subscribed for all the capital stock and 
became directors of the company. The 
consideration of the purchase was 
$50,000 ; the deed was made directly 
to the corporation, and it gave its obli- 
gation tor the whole purchase monoy. 
The Directors then appraised the lands 
at $100,000 and credited $50,000 of 
that valuation as a payment of fifty 
per cent. on the subscriptions to the 
capital stock. The lands were not 
worth more than the original purchase 
money, and the company acquired no 
other property, real or personal. In 
a suit brought by a creditor of the 
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corporation against the subscribers to 
the capital stock to compel them to 
pay their subscriptions in order to 
satisfy debts of the corporation, Held, 
that as against creditors of the cor- 
poration the allowance of a creditor of 
fifty per cent. on the subscriptions of 
the stockholders was invalid, and that 
the stockholders were liable for the 
whole amount of the subscriptions to 
the capital stock as they appeared in 
the certificate of organization. De- 
cree of Court below reversed. Opinion 
by Depous, J. 

Assessors of Taxes of the City of 
Rahway v. The State, ex. rel Mundy. 
—Municipal Corporation — Taxing 
power— Mandamus. When a munici- 
pal corporation, having a general power 
to lay taxes to pay its debts, enters into 
a contract, the legislature cannot take 
away or substantially impair such taxing 
power so far as relates to such contracts. 
In*such_case, if the corporation refuses 
to exert its taxing power in favor of 
such contractor, a mandamus to com- 
pel such action is a right which cannot 
be taken away or impaired by subse- 
quent legislation. 

The city of Rahway having the pow- 
er to tax issued certain bonds, a holder 
of some of such obligations proceeded, 
under the act of 1878, after obtaining 
judgment, to serve a copy of his exe- 
cution on the assessor of the city, but, 
refusing to assess the sums so due, the 
judgment creditor applied for a man- 
damus. Held, That he was entitled to 
such writ, the act of 1880 restricting 
the use and effect of the writ of man- 
damus being held to be unconstitution- 
al. Judgment affirmed. Opinion by 
the Chief Justice. 

Mayor and Aldermen of Jersey City 
v. Sackett, et. al.—Award—Limita- 
tions—Dedication. A suit for the sum 
awarded a landowner for the taking of 
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his land for the use of a street is found- 
ed on the statute, and is not barred 
under the statute of limitations by the 
lapse of six years. Land may be taken 
as a street and a sum awarded the 
landowner who, subsequently, before 
the payment of the award, made a map 
with such street marked upon it and 
sold lands with reference to such map. 
Heid, That as a matter of law such 
acts did not necessarily amount to a 
dedication. Judgment affirmed. Opin- 
ion by the Chief Justice. 

Van Blarcom, Adm’r, v. Vreeland.— 
Covenant to assume Mortgage—Prin- 
cipal and Agent. 1. A covenant to 
assume a mortgage for the payment of 
which the covenantee is personally re- 
sponsible, binds the covenantor to pay 
the same. 

2. An agent cannot exact from his 
principal any advantage growing out 
of a contract made by the agent in his 
principal’s name, unless the principal 
has expressly authorized or ratified it 
with knowledge that such advantage 
would accrue. Decree in complainant's 
favor, rendered on advice of Advisory 
Master, should be reversed and the 
bill dismissed with costs. Opinion by 
Dixon, J, 

Freeholders of Morris Co. v. Pierson. 
Costs on Indictments—Jail Fees. 1. 
Where an offender is convicted on in- 
dictment and sentenced to the state 
prison, the costs of conviction are pay- 
able by the state and cannot be col- 
lected from the county. 

2. The sheriffs are not entitled to 
demand from their respective counties 
jail fees for receiving and discharging 
prisoners who have not been either 
convicted or acquitted on indictment. 
Judgment affirmed. Opinion by Drx- 
ON, J. 

Cutter v. Kline.—Mechanics’ Lien— 
Mistake in Record. 1. The record of 
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a judgment at law imports absolute ver- 
ity. The Court of Chancery cannot ex- 
amine or determine whether it expresses 
the judicial determination of the court 
in which it was pronounced, or whether 
it was entered up by mistake of the 
clerk different from what it ought to 
have been or was intended to be. 

2. A judgment of the Circuit Court 
upon proceedings to enforce a lien 
claim may be general or special or 
both. If, when the proceedings are 
against the same personas builder and 
owner, the record shows a general 
judgment only, the Court of Chancery, 
in the absence of fraud or imposition, 
cannot directly or indirectly impose 
the debt involved therein as a lien on 
the lands in question on the ground 
that it ought to have been recorded as 
a special as well as a general judgment, 
and was erroneously recorded by mis- 
take of the clerk. Decree affirmed. 
Opinion by Maar, J. 


Wakeman v. N. Y.,Lake Erie & West- 
ern R. R.—Jnjunction, Mere Techni- 
cal Violation of Rights, no Ground 
for.—The applicant being the owner 
of land in Newark conveyed a strip of 
land to the railroad company, reserving 
a right of way across it. The bill al- 
leged a blocking up of the tract by the 
cars of the company and the failure of 
the company to furnish any available 
passage, and prayed fora mandatory 
injunction which was refused. 

The order of the Chancellor was af- 
firmed, the Chief Justice holding that 
there was not the slightest ground for 
the summary interference of the court 
by injunction. “A wrong which isa 
mere technical invasion of a complaint- 
ants rights and does nt threaten 
serious injury will not lay a ground 
for a preliminary injunction.” Opinion 
by Beastey, C. J. 
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The State, Ex. rel Pierson v. the 
Mayor and Common Council of New- 
ark.— Assessments — App rtionment 
between City and County. The Board 
of Freeholders of the county of Essex, 
being directed to assess the interest on 
the cost of laying certain avenues in 
the ratio of one half on the cities and 
townships benefited by such avenues, 
and the other half on the county at 
large, laid an undue portion on the 
county whereby the city of Newark was 
injured. JZeld, That the city had the 
right to a certiorari to have such ap- 
portionment reviewed. Further that 
the payment of the tax under illegal 
apportionment of the individual citi- 
zens did not prevent the city from set- 
ting asidethe same. And further, that 


although such tax had been collected, ° 


the court, in the exercise of its discre- 
tion, would not aid the county by man- 
damus to obtain the moneys so illegal- 
ly exacted. Judgment of Supreme 
Court affirmed. Opinion by Bzrastey, 
©. J. 

Davis v. Flagg.-—Mortgage--Assign- 
ment — Stay of Proceedings.—If the 
money secured by the mortgage is justly 
due, the motives of a person in acquir- 
ring an assignment of it and in fore- 
closing it, and his refusal to assign it 
to a third party, the money due being 
tendered to him, lay no ground for 
the staying of such foreclosure suit. 
Mrs. Flagg was the owner of premi- 
ses upon which two mortgages were 
given at different dates. The second 
mortgagee filed a bill to foreclose, to 
which an answer was filed by Mrs. 
Flagg. The second mortgagee then 
procured the first mortgage to be as- 
signed to one Mc Coon, and subse- 
quently by him to the appellant in this 
case, who proceeded to foreclose it. 
After the assignment to Mc Coon the 
defendant offered to pay the money 
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due on the mortgage provided an as- 
signment should be made to the person 
advancing the money. This was re- 
fused, and upon these facts an order 
was obtained that if upon a tender 
made by the defendant of the amount 
due on the mortgage, with interest and 
cost, Davis should refuse to assign the 
mortgage as requested further proceed- 
ings in the foreclosure suit should be 
stayed and the bill dismissed upon re- 
ceipt of the money and the execution 
of the assignment. 

This order was appealed from. Held, 
That it cannot stand, The legal pur- 
suit of one’s right, no matter what may 
be the motive, cannot be deemed either 
illegal or inequitable. The second 
mortgagee did no illegal act, whatever 
his purpose may have been. The pur- 
chase of the first mortgage was legal 
and the suit cannot be stayed. The 
rule cannot be sanctioned that an as- 
signee Of a mortgage has no right to 
foreclose it, provided it be shown that 
he was actuated by ill will in obtaining 
it. The refusal of Davis to accept the 
money due on the first mortgage was 
neither illegal nor inequitable. Legal 
and equitable rights are to be enforced 
in the Court of Chancery, although the 
manner of acquisition of such rights 
may have been censurable. The case 
of Morris v. Tuthill,72N. Y. 575, cited 
and part of opinion quuted. Decree 
of Court of Chancery reversed, Opin- 
ion by Brastey, C. J. 

Shivers v. Shivers.—Decree affirmed 
for reasons given by the Chancellor. 

Sayre v. Sayre.—Decree affirmed for 
the reasons expressed by the Court of 
Chancery. 

Roe v. Moore.—This was a question 
as to the validity of a conveyance by 
the defendant to a preferred creditor, 
the mother of the defendant. Held, 
That the onus of proving fraud is on 


32 
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the plaintiff and that the evidence does 
not justify the opinion of the Vice 
Chancellor. The conveyance is regard- 
ed as a mortgage and it is impregnable 
to attack by other creditors. The lands 
might be ordered sold, but defendant 
ought not to have her security dimin- 
ished by expenses. The case should 
be remitted to the Court of Chancery 
if plaintiff gives security to pay, if the 
land does not bring enough. There 
should be a decree below in favor of 
the respondent and a reference to a 
master. Decree reversed and case re- 
mitted with such instructions. Opin- 
ion by Knapp, J. 

Evening Journal Association v. Mc 
Dermott.—Suit for Libel.—Question 
Ist, whether an action can be main- 
tained against the defendant on account 
of its being acorporation? 2d, Wheth- 
er the evidence is legal ? 

It is idle to discuss the first question. 
On the second question the legal effect 
of the evidence was carefully reviewed 
and the judgment of the Supreme 
Court was affirmed by a vote of 9 to 3. 

A dissenting opinion was read by 
Dixon, J., in which it was held that 
the judgment should be reversed on 
the grounds expressed in Schenck v, 
Schenck, Spencer 208. Judges Magie 
and Green also voted to reverse. 

Sommerbell v. Sommerbell.—Di- 
vorce.—Decree affirmed by a tie vote. 
Opinion by Van Syckel, J. Judges 
Van Syckel, Scudder, Green, Dixon 
and Clement voted to affirm and Judges 
Depue, Magie, Reed, Cole and Kirk to 
reverse. On motion of defendant's 
counsel it was ordered that the record 
be retained in order to give time for a 
motion for a re-hearing. 

State ex rel. Schmitt v. Poinier. 
State ex rel. Harrigan v. Morris. 
State ex rel. Wildey v. Summers.— 
Road Board, Constitutionality of Act. 
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These cases were bronglt to deter- 
mine the right of the relators to hold 
office in the Essex Public Road Board. 
Question as to the constitutionality of 
the act of February 10, 1881 to reduce 
the expenses of public road boards and 
to place them under the control of the 
Boards of Chosen Freeholders of the 
several counties. The opinion in the 
Poinier case was delivered by the 
Cuancettor. //eld, That the act 
is constitutional and the judgment of 
the court below should be reversed. 
Same decision in the other two cases 

Chosen Freeholders of Essex v. Chos- 
en Freeholders of Union.— Question as 
to Boundary.—The Legislature has 
since put an end to the controversy. 
Writ of error dismissed without costs. 
Opinions by the Cuance.ior. 

Healon v. Miller, et als. —Decree af.- 
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firmed for reasons given by the Chan- 
cellor. Opinion by Beastey, O. J. 

Gould v. Gould.—Decree affirmed. 
Opinion by Brastey, ©. J. 

Lippincott v. Evans.— Decree affirm- 
ed. Opinion by Reep, J. 

The State, Blancke, pros. v. Mul- 
ford.—Judgment below affirmed. 

The State, Clark, pros. v. Mulford.— 
Judgment below affirmed. 

In the cases of the State v. Hammer, 
State v. Weiclemeyer, State v. Buchan- 
nan, heard at the March term, it was 
found owing to some confusion of these 
cases with the Road Board cases, that 
two of the judges who sat at the hear- 
ing were disqualified and that there 
was no quorum. No decision could 





therefore be given and the case must be 
reargued. 


CASES BEFORE THE INFERIOR COURTS. 


ESSEX ORPHANS’ COURT. | day of January last David R. Winans 





ADOPTION OF CHILDREN. 





In the Matter of the Appointment of Guar- 
dian for Mabel Winans, also Petition for 
Leave to Adopt. 

j April Term, 1882.) 

Section 1 of the act relative to the adoption 
of children, page 1345, of the revision, does 
not require parent’s or guardian's consent to 
an application for the appointment of a 
guardian if the child is under fourteen y: ars 
of age. ‘In dealing with applications for 
Guardianship the Court will, whenever the 
highest welfare of the child requires it, dis- 
regard the claims of the parent and next of 
kindred, and appoint a stranger its guar- 
dian.” 


Mr. Cortlandt Parker for David R. | 


Winans. 
Mr. A. P. Condit for the mother. 


on his own petition was appointed by 
this court, guardian of the person and 
estate of Mary Luppii, an infant under 
the age of fourteen years, and on the 
twenty-seventh of same month Mary 
Luppii, the mother of the infant, filed 
a petition in this court praying to have 
the appointment of Mr. Winans revok- 
ed and asking that she be appointed 
guardian of the child in his place. A 
joint petition was also filed on the 
twenty-third day of January last by 
Mr. David R. Winans and Francis C., 
his wife, praying for leave to adopt the 
said infant. A rule to show cause was 
granted why the appointment of Mr. 
Winans should not be revoked, made 
returnable on the fourth day of Feb- 











McCanrer, J.: On the eighteenth! ranary last, and the hearing of said rule, 
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the petition of Mrs Luppii, the origi- 
nal petition of David R. Winans to be 
appointed guardian and the joint peti- 
tion of himself and wife for leave to 
adopt the said infant and change its 
name from that of Mary Luppii to that 
of Mabel Winans, was had on the fourth 
day of February last when all the par- 
ties were present in court including the 
infant. 

The first objection made by counsel 
for Mrs, Luppii, the motber of the in- 
fant, was that the appointment of Mr. 
Winans ought to be revoked for the 
reason that no notice of the applica- 
tion for that appointment was giv- 
en to Mrs. Luppii. Section 36 of the 
Orphans’ Court act (see page 759 of 
tlie Revision) provides as follows: * * 
“That where an orphan is under the 
ange of fourteen years the mother or 
next of kin of full age, and where there 
aré several relations in equal degree of 
kindred, any one giving due notice to 
the rest, may apply to the Orphans’ 
Court or surrogate for the guardian- 
ship of such orphan, who upon enquiry 
into the circumstances of the case, may 
ndmit one or more of them, or a 
stranger willing to accept the trust, at 
their or bis discretion to be guardian 
or guardians of such orphan, until he 
or she attains the age of fourteen years 
or other guardian or guardians be ap- 
pointed in his stead.” We think this 
statute required notice to be given by 
Mr. Winans, who applied for the ap- 
pointment to the mother, Mary Luppii; 
and as it appears that no notice was 
given to her of Mr. Winans’ applica- 
tion and that she was not heard on 
that application and that he was ap- 
pointed, it follows from this that the 
appointment of Mr, Winans was inad- 
vertently made by the court and there- 
fore ought to be revoked, but only for 
want of notice, and the court will make 
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an order to that effect. But as it ap- 
pears that all the parties were before 
the court at this hearing and that due 
notice of the application for the ap- 
pointment of the said David R. Winans, 
as guardian of the said infant, was giv- 
en by Mr. Winans’ counsel to Mary 
Luppii and her counsel in open court, 
the court will proceed to consider the 
case and deal with it on its merits. 
Counsel for Mrs. Luppii further con- 
tended that in case this Court should 
decide to appoint Mr. Winans guardian 
of this infant, it would have no power 
to decree her adoption to him unless 
the mother consented thereto, and :t 
was urged that this was the proper 
construction of the statute in respect 
to the adoption of children, (see sec- 
tion 1, page 1345 of the Revision.) We 
do not so construe the statute. It 
reads as follows: “That from and 
after the passage of this act it shall 
and may be lawful for any person not 
married, or any husband with his wife's 
consent, or any wife with her hus- 
band’s consent, or any husband and 
wife jointly, to petition the Circuit 
Court or the Orphans’ Court of the 
county wherein he, she or they may 
reside, for permission to adopt any 
minor child or children; and also to 
petition for a change of name of such 
child or children, provided that if such 
child cr children may be of the age of 
fourteen years or over, the written con- 
sent of such child or children to such 
adoption, duly acknowledged, must be 
obtained and presented with the peti- 
tion ; and also the written consent of 
the parent or parents, if living, and not 
hopelessly intemperate or insane. If 
both parents should be dead or un- 
known or hopelessly intemperate or 
insane, or shall have abandoned the 
child or children sought to be adopted, 
then and in such case the written con- 
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sent acknowledged as aforesaid must 
be obtained from the legal guardian of 
such child or children, and if there be 
no legal guardian then such consent 
must be obtained from some discreet 
or suitable person appointed by the 
court to be the next friend of such 
child or children sought to be adopted.” 

The question is whether the lan- 
guage which follows the proviso is to 
be restricted to cases where the minor 
is over fourteen years of age, or wheth- 
er, from the language of the proviso 
the intention is clear that the lan- 
guage is not to besorestricted. To de. 
termine this, we must look to the de- 
sign of the statute, in requiring in any 
event the consent of the parent or 
parents. What is the object of requir- 
ing the written consent of the guar- 
dian of a child of the age of fourteen or 
over, in addition to the consent of the 
child? This statute does require such 
consent. The guardian of a child over 
fourteen years of age, as long as the 
guardianship lasts, is bound to look 
after the rights and interests of the 
child ; and the effect of the adoption, 
under the statute, puts an end to the 
power of the guardian under the Or- 
phans’ Court act. That is the reason 
why the statute requires the guardian’s 
consent, and the reason why the stat- 
ute requires the parent’s consent is 
that it will not deprive a proper parent 
of the usual power over, and command 
of the service and obedience of the 
child until its majority, without the 
consent of the parent. It may also be 
said that when a child arrives at the 
age of fourteen it will be of some ser- 
vice to the parent which the law will 
not deprive the parent of without con- 
sent. We think these are some of the 
reasons why the statute requires the 
consent of both the guardian and the 
child after it reaches the age of four- 
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teen years or over. This is also the 
grammatical construction of the statute. 
We think this section means what it 
says. It requires the consent of the 
parent in case the child is of the age of 
fourteen years or over. It says noth- 
ing about obtaining the consent of tbe 
child or parent in case the child is un- 
der fourteen years of age. Now ifa 
child is of the age of fourteen years it 
can by law choose its own guardian ; 
but it cannot be adopted unless its 
consent is obtained. As the statute is 
silent in respect to obtaining the con- 
sent of a child under the age of four- 
teen years, it will be presumed that the 
law intended that in case adoption was 
applied for of a child under that age, 
that neither the child nor the parent’ 
should be consulted, but the matter 
should rest with the court. If we 
should adopt counsel's construction of 
this act, it would lead to this result : 
The court under the statute has power 
to disregard the claims of a parents 
and appoint a stranger guardian of a 
child under fourteen years of age, but 
it would have no power to allow the 
stranger, whom it had appointed its 
legal guardian, to adopt the child, 
without first obtaining the consent of 
its parent or parents, although the 
parents might be hopelessly intemper- 
ate or insane or have abandoned the 
child. We do not think that the two 
statutes when construed together lead 
to any such result. But whether this 
is the proper construction of this stat- 
ute or not, we think there is another 
ground upon which this court ought to 
decree the adoption of this child to Mr. 
Winans. We think this child was prac- 
tically abandoned by its mother in the 
sense which the statute means, and in 
that case it is only necessary to have 
the consent of the legal guardian of 
the child and as Mr. Winans has heen 
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appointed its guardian and made a 
written application to this court to de- 
cree its adoption to him, he has com- 
plied with the statute in that respect. 

We do not intend to enter into any 
extended discussion of the testimony in 
this case, for the reason that we think 
that it would be useless to do so ; 
but as this case is not to be appealed 
we think we ought to state the reasons 
for our decision, and in so doing we 
will simply group the facts together as 
they were related in Mr. Winans’ peti- 
tion and substantially disclosed by the 
testimony taken before the court, and 
remark that this court had the benefit 
of seeing personally and hearing all 
the witnesses. 

The court then made a careful state- 
ment of the facts, which we are com- 
pelled to omit,and proceeded as follows: 

And in deciding this case we have 
kept steadily in view the interests of 
this infant—what would best promote 
its future interests and happiness. Its 
interests have required this court to 
disregard the claim of its mother, and 
we have disregarded her claim. But 
we have not overlooked her rights. We 
think that to deliver this child into the 
custody of its mother now would in- 
volve a total change in its mode of 
thought, habits of life, and social rela- 
tions ; in short, change its whole char- 
acter and be against its best interests. 
This is true by reason of the mother's 
different situation in life,cireumstances, 
education and character, as disclosed 
by the testimony. She cannot care for 
the child, she cannot support it, and 
surely, neither she nor her relatives 
would exercise any beneficial influence 
over it. We are aware that the mother 
and after the mother the next of kin of 
the infant are entitled to be appointed 
guardian of a minor under the age of 
fourteen years; and such claim cannot 
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be disregarded, unless for some satis- 
factory reason apparent to the court. 
This is the law on this subject as it 
exists in this state to-day. In the 
case of Albert v. Perry, 1 McCarter 
542, Chancellor Green said: “I think 
the reasons disclosed by the evidence 
in this case rendered the appointment 
of the mother and step-father of the 
infant as her guardians improper, and 
fully warranted the court in passing 
by their claims. It is not denied that 
the mother, under the statute, has the 
clear, legal right to the guardianship 
of her child which cannot be disre- 
garded without justifiable cause. But 
that right must be held in subordina- 
tion to, and exercised in consistency 
with the rights, the moral training 
and the highest welfare of the child. 
The law gives no countenance to the 
idea, that the moral and mental cul- 
ture, the proper education and disci- 
pline of the child are to be held in 
subordination to the legal rights of 
the parent. The courts, both of law 
and equity, constantly interfere, by 
writ of habeas corpus, for the protec- 
tion of infants against the immoral and 
vicious influences exercised over them 
in their own home, and will dispose of 
their custody, even against the legal 
claim of their father, in such mode as 
shall be conducive to the welfare of 
the child. This, it is true, is usually 
done at the instance of the mother, but 
the principle is clearly recognized, and 
the court, in selecting a guardian to 
represent the parent and to exercise 
pro tanto his rights, will be equally 
cautious and equally vigilant in pro- 
tecting the highest interests of the 
child: Where the mother is unfitted 
by loss of intellect or by want of female 
virtue, for the proper care and training 
of the child,—where the house of 
a husband, over whom she has no 
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control, is the resort of improp- 
er company, or otherwise an unfit 
place for the training of a_ girl 
of tender years, where the children are 
trained in habits of vice or profligacy, 
or where, from any cause, no proper 
moral or social restraint is exerted, but 
counter influences are constantly oper- 
ating to an extent destructive of pri- 
vate morals and virtue; these and 
causes like these, it will not be denied, 
would afford a perfectly satisfactory 
reason why a court should not place a 
girl of tender years within their influ- 


ence.” But it was a circumstance en- 


titled to very great consideration and 
which could not have escaped the at- 
tention of the court below, that the 
infant has never since her early infancy 
been under the care, control, or cus- 
tody of the mother, or been in any way 
interfered with or provided for by her, 


but that ‘she has been under the care 
and guardianship of her paternal 
grandfather and his family, to whose 
charge she was committed by the 
mother for a period of nearly eight 
years; that since the death of the 
grandparents she has continued under 
the care of his family including the pa- 
ternal aunt, to whose guardianship she 
has been entrusted by the court, and 
that no objection whatever is suggest- 
ed to the mode of treatment which she 
bas experienced, or to the care and 
control which bas been exercised over 
her. The interest of the infant could 
not be promoted by a change in her 
position. social relations, habits of life 
and mode of training at her present 
age. Itis obviously for her best in- 
terests that she should remain where 
she is and where she has been and is 
properly cared for and trained, until 
she is at liberty to choose a guardian 
for herself. One of the applicants to 
be appointed guardian in this case was 
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the mother of the infant, and the Or- 
phans’ Court for sufficient reasons dis- 
regarded her claim, and its decision 
was sustained by Chancellor Green in 
the best considered opinion which we 
have been able to find on the subject. 
We think the doctrine of that case 
applies to and controls this. We have 
examined with care all the cases cited 
by both counsel on the argument be- 
fore the court. It would serve no use- 
ful purpose to discuss them in this 
opinion. They all prove this: that ev- 
ery ¢ase stands on its own peculiar 
facts, and they all decide with empha- 
sis that the court in every case must 
have regard to “ the highest welfare of 
the child.” That is the doctrine of all 
the cases we have been able to find on’ 
the subject, Take for instance the re- 
cent case in our Courtof Appeals, that. 
of English v. English, 5 Stewart 742, 
in which the right to the custody of 
children was discussed as between fatl- 
er and mother, the court said: “In 
considering the grounds which should 
have weight in deciding controversies 
of this character, while the rights of 
parents will not be disregarded or their 
interests overlooked, the court will not 
be controlled in its decision by the 
strict rights of either party, but will 
determine the question of custody 
mainly upon considerations of advan- 
tage to the infant; the cardinal rule of 
action governing the court, being re- 
gard to the benefits of the minor, hold- 
ing its welfare superior to the claims 
of either parent.” “ ‘The leading con- 
sideration uf the court should be the 
interests and welfare of the child and 
this, which becomes almost the only 
rule of choice between distant kindred, 
may control even the selection of the 
father himself.” Schouler’s Lomestic 
Rel. 416 ; Bennett v. Bryne, 2 Barber 
Ch. 216; Compton y. Compton, 2 Gill 
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241. “Ifthe child is fatherless and 
the mother’s manner of life would be 
likely to exercise an unfavorable influ- 
ence, she will not be appointed, nor 
will her wishes have much weight.” 
We do not deliver the custody of 
this child to Mr. Winans and appoint 
him its guardian on the ground that 
the mother voluntarily relinquished her 
right to this child. We are aware that 


a parent cannot voluntarily, or by con- 
tract, thus alienate the right to the 
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control or guardianship of his or her 
children, We are not influenced in 
disposing of this case and appointing 
Mr. Winans guardian of this child by 
the fact that the mother abandoned it 
to the care of the Winans’ family. 

We put the decision solely on the 
ground that the best interests, present 
and future happiness and the highest 
welfare of this infant demand that it 
shall remain in the custody of Mr. 
Winans. 


MISCELLANY. 


THE AMERICAN BAR ASSOCIA- 
TION. 


The next meeting of this association will be 
held at Saratoga on the 8th,9th, 10th and 11th 
of August. We have always taken pains to 
give a full and accurate report of the proceed- 
ings at each annual meeting of the association. 
The next number of Tur Journau will contain 
a complete account of the next meeting, pre- 
pared by a member of the New Jersey Bar. 
These meetings are growing in interest and 
importance every year. The membership and 
attendance are increasing, and the excellent 
influence exerted by the association is becom. 
ing more widely felt. We publish below the 
program of the meeting in full : 

The Fifth Annual Meeting of the Associa- 
tion will be held at Saratoga Springs, on Tues- 
day, Weduesday, Thursday and Friday, Au- 
gust Sth, 9th, 10th and 11th, 1882. The ses- 
sions will be held at 7 o’clock p. m., on Tues- 
day ; and at 10 o’clock a. m., and 7 o’clock p. 
M., on Wednesday and Thursday; and at 10 
o’clock, on Friday morning, at Putnam’s Mu- 
sic Hall,corner of Broadway and Phila. street, 
nearly opposite the United States Hotel. 

Turspay Evrentnc.—Memorial of the late 
President Clarkson N. Potter, by E. P. Wheel- 
er, of New York.; the address of Francis Ker- 
nav, of New York, Vice-President, acting as 
President, by request of the Executive Com- 
mittee, in place of Clarkson N. Potter, de- 
ceased. 





Wepnespay Morninc. — The annual ad- 
dress, by Alexander R. Lawton, of Georgia ; 
nomination and election of members, election 
of the General Council, reports of the Secre- 
tary and Treasurer, and report of the Execu- 
tive Committee. 

Wepnespay Eventnc.—A paper by Gustave 
Koerner, of Illinois, on ‘‘ The Doctrine of Pu- 
nitive Damages, and its Effects on the Ethics 
of the Profession.” A paper by U. M. Rose, 
of Arkansas, on ‘‘ The Titles of Statutes.” 

Tuurspay Morxinc.—A paper by Thomas 
J. Semmes, of New Orleans, Louisiana, on 
‘* The Civil Law as transplanted in Louisiana,” 
to be followed by the reports of the Standing 
Committees, reports of Special Committees, 
and nomination and election of officers. 

Tuurspay Eventnc.—Report of Committee 
on re-organization of Federal Courts. 

Fripay Morninc.—A paper by Isaac M. 
Jordan, of Ohio, on ‘Trial by Jury: its De- 
fects and their remedies,” unfinished business, 
and uew business. 

Tue annual dinner will be given at the 
Grand Union Hotel, at 8 o’clock, on Friday 
evening. 

A parlor in the Grand Union Hotel will be 
open as a reception room, for the use of mem- 
bers of the association during the meeting. 

Members are particularly requested to 
register their names as soon as convenient af- 
ter their arrival, in the register of the associa- 
tion, which will be kept in this room. 

The members of the General Council will 
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meet at the Grand Union Hotel, in the recep- 
tion room, on Monday evening, August 7th, at 
8 o'clock. 

The attention of the various Standing Com- 
mittees is called to the provision of the By- 
Laws, by which such Committees are required 
to meet every year, at such hour as their re- 
spective chairmen may appoint, on the day 
preceding each annual meeting, at the place 
where the same is to be held. All such com- 
mittees will also meet at the Association re- 
ception room, Grand Union Hotel, at 5 
o'clock, on Tuesday afternoon, August 8th, 
for further consultation. 

By order of the Executive Committee. 

EDWARD OTIS HINKLEY, Secretary, 
No. 43 North Charles St,, Baltimore, Md. 





THE NEW CLERK. 

Mr. Linsly Rowe, of Jersey City, has been 
appointed by Judge Nixon, Clerk of the Uni- 
ted States District Court, to succeed Mr. Bel. 
ville, and entered upon his duties on the first 
of July. This is a most fitting and satisfac- 
tory appointment. Mr. Rowe’s position at 
the Bar is well known and his long familiarity 
with official duties in the United States Courts 
both as Deputy Clerk in Admiralty Cases and 
as United States Commissioner will give him 
peculiar advantages in his new position. He 
is thoroughly conversant with all the details 
of the admiralty business which occupies a 
large share of the attention of the court, and 
which has greatly increased since the office of 
Deputy Clerk in such cases was established in 
Jersey City in 1879. Up to that time the ad- 
miralty business in this District was unimpor- 
tant, principally on account of the time re- 
quired to procure mentions and orders from 
the court in Trenton, and serve them on 
vessels in the port of New York Vessels would 
thus get away before they could be seized. 
On the other hand in case of settlements of 
suits vessels had to wait for an order to 
come from Trenton before they could sail. 
To remedy these difficulties the court decided 
to appoint a ‘‘ Deputy Clerk in Admiralty” at 
Jersey City, who should have power to issue 
writs, and with whom all papers in admiralty 
cases could be filed. Mr. Rowe was thereup- 
on appointed May 10, 1879, and has held the 
office with satisfaction to the court and the 
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bar, receiving now a well deserved promotion. 

The admiralty business of the court is now 
four times as large as it was before this ar- 
rangement was made, New York admiralty 
lawyers, finding that our court is not crowded 
and that cases are soon reached and disposed 
of, and that all the proceedings, including the 
taking of testimony, can take place at Jersey 
City, only making it necessary for them to go 
to Trenton for arguments, frequently bring 
their cases in this district. Thus the business 
of the court has grown largely and Mr. 
Kowe has had the benefit of a growing experi- 
ence in this direction which will be of much 
service to him. 

With this experience and with an intelli- 
gence and a courtesy of manner which are 
well known, we are sure that he will be re- 
ceived by the bar with much favor in his new 
office. We wish him every success. 





NEW BOOKS. 


New Jersey Equity Reports, Vol. XXXV. 

Stewart 8, Part 1. 

The first part of 8th Stewart contains the 
opinions of the Court of Chancery and Prerog- 
ative Court, delivered at February term, 1882, 
and in the Court of Appeals at March term, 
1882. 

Jacoss’ Fisuer’s Digest—Vol. IX. Contain- 


ing the titles, Waste-Writ, table of cases 
and index. New York 1882. 


Reports or Parent Causes decided in the 
Circuit Courts of the United States since 
January 1, 1874, by Hubert A. Banning 
and Henry Arden, Vol. II, New York, 
1882. 

Norep Frencn Trias. IJmposters and Ad- 
venturers. By Horace W. Fuller, of the 
Suffolk Bar, 12 mo. pp. 264, Boston, Soule 
& Rugbee, 1882. 

This contains a history of eight noted cases 
of ‘‘ French Adventurers,” and is a capital 
book for odd reading. At the seashore it 
would prove a bo»n to any lawyer. The first 
sketch of all is the noted ‘‘ Martin Guerre” 
trial, the same on which “‘ A Celebrated Case” 
is founded, as played last Winter in New 
York. The writer of the book has an excel- 
lent style, simple and direct. He makes the 
most of each side of the cause as he gives his 
readers the opposite views entertained of his 
hero. We recommend the work for Summer 
reading. 





